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1905.] METZGER V. WASSERMAN. 805 

IN THE LAW AND CHANCERY COURT OF THE CITY 
OF NORFOLK. 

Metzger v. Wasserman.* 

1. Deed of Trust — Conditions of deed. In a deed of trust providing that upon 

default in the payment of the debt the trustee shall sell the property so soon 
as he shall be directed to do so, the direction to sell is a condition precedent 
to the trustee's power to sell, and a sale without such direction is void, and 
will be set aside by a court of equity. 

2. Deed of Trust — Trustee' s power — Notice to purchaser. Anyone taking a con- 

veyance from a trustee takes with constructive notice of the trustee's power; 
and this applies to remote as well as immediate purchasers. The purchaser 
must look to the title papers under which he buys. He is charged with 
notice of all facts appearing on their face, and with the knowledge to which 
anything there appearing will conduct him. Means of knowledge with the 
duty of using them are in equity equivalent to knowledge itself. 

Upon a bill in equity to set aside certain conveyances on account 
of fraud. 

The opinion states the case. 

Burroughs & Bro., counsel for the plaintiff. 

White, Tunstall & Thom, counsel for Mrs. Wasserman. 

Hon. William Bruce Martin, Judge : 

This is a bill in equity to set aside three deeds ; one from L. B. 
Allen, trustee, to P. J. Morris; one, a trust deed from Morris to 
trustees to secure to a building association a loan made by him; and 
the third, a deed of bargain and' sale from Morris to trustee for Mrs. 
Wasserman; all the deeds conveying the same property which is 
described in the bill. The facts proved and necessary to be referred 
to are as follows: 

Sam Wasserman conveyed the property to Allen, trustee, to se- 
cure two notes, each for $1,250, payable one and two years after 
date to the order of Sophia Metzger, providing that upon default 
being made in the payment of the debt secured or any part thereof, 
the said trustee should so soon thereafter "as he shall be directed 
so to do by the said Sophia Metzger or her assigns," sell the said 
property at public auction. The first note was paid by Sam Was- 
serman to Mrs. Metzger and delivered up (not assigned or endorsed 

•Reported by George C. Gregory. 
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by her) to him. Afterwards Wasserman delivered this note to P. 
J. Morris, who borrowed money on it from the Bank of Commerce ; 
and Allen, trustee, upon request of Morris, the bank and Wasser- 
man (without looking at the note) advertised and sold the property 
at public auction to P. J. Morris for $2,200. Morris borrowed $2,- 
000 from the building association and gave deed of trust to secure it 
and then afterward sold and conveyed to Mrs. Kichen Wasserman 
for value. Mrs. Wasserman had no actual notice of the fraud of 
Morris and Sam Wasserman, nor of the irregularity of the sale, and 
Mrs. Metzger knew nothing of the various sales and conveyances 
until after they were made. The above facts raise the question of 
the validity of the sale and deed by Allen, trustee, to Morris,' and 
of the deeds made subsequently thereto. 

"In a court of law the vendee need not show that the conditions 
of the trust deed have been complied with; while, however the 
vendee gets a legal title by the mere execution of his deed, the orig- 
inal owner of the land or his alienee is not to be injured by a breach 
of trust on the part of the trustee. A purchaser from him, the 
requisitions of the deed not being complied with, does not in equity 
get a complete title. He does not get it, because, until then, the 
trustee is not authorized to convey it. Taylor v. King, 6 Ran. 358, 
366-7; Harris v. Harris, Id. 367. The doctrine is elementary that 
where a trustee commits a breach of trust by a sale of the trust sub- 
ject without authority, the cestui que trust (beneficiary) may at 
his option, disaffirm the sale and pursue the property in the hands 
of a volunteer, or a purchaser for value with notice of the trust; or 
he may affirm the sale and resort to the proceeds in the hands of 
the trustee." Brown v. Lambert, 33 Gratt. 62 ; Lorrig v. Ashlin, 76 
Va. 911. 

In Norman v. Hill, 2 P. & H. 676, the court in holding a sale 
made by a trustee void, says on pp. 680 and 681 : "In regard to the 
first objection, I think it may be safely affirmed, both upon prin- 
ciple and authority, that a purchaser at a sale made under a deed 
of trust, takes upon himself the risk of the regularity and fairness 
of the sale in a court of equity. And there is certainly- nothing un- 
reasonable in this, because the purchaser must necessarily have no- 
tice of. the trust deed under which the sale is made; and it is his 
duty to see that the terms of the deed are complied with ; because 
the deed furnishes the chart by which the trustee is to be governed. 
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It is different in a court of law, because the trustee being vested 
with the legal title, by his deed transfers the legal title to the pur- 
chaser." The court then refers to Taylor v. King and Harris v. 
Harris, and quotes from the former the language I have quoted 
above. It then refers to and quotes from Gibson's Heirs v. Jones, 
5 Leigh, 370, stating that there the precise question seems to have 
been adjudged, and adds : "These decisions in our court, I regard 
as settling the law of the case." And on page 682 : "These irreg- 
ularities are, in themselves, sufficient to render the sale void in a 
court of equity," and they so hold. In the recent case of Sulphur 
Mines Co. v. Thompson, 93 Va. 316, which was an action of eject- 
ment, Judge Buchanan held that the personal representative of a 
trustee in a deed of trust to secure debts had only a naked power of 
sale (and not a power coupled with an interest like the deceased 
trustee), 'and that, if he sold without complying with the conditions 
of the trust deed, his deed gave the purchaser no title even at law, 
and he says : "The trustee in a deed of trust takes a legal, though 
a defeasible title, and a deed from him to a purchaser conveys an 
absolute estate at law, whether the conditions of the trust deed have 
been complied with or not, though a different rule prevails in a 
court of equity." It seems clear, then, that in Virginia the pur- 
chaser from a trustee in a deed made to secure debts takes the risk as 
to the regularity of the sale and that if the sale is irregular, or not 
made upon the conditions of the trttst deed, in equity the sale is 
void. The same is the law elsewhere. "A trustee who has the fee 
in himself may convey it even if the conveyance is a breach of trust. 
and his grantee takes a title upon which he can maintain actions 
at law. And so it is said that, although the trustee may convey the 
legal title in breach of the trust and without complying with the 
power, yet the grantee will take a good title at law. But such a 
purchaser in equity will still hold the property upon the same trusts 
upon which the trustee held it, for the reason that the purchaser, 
will be held to know the record title of his vendor. He will have 
notice of the trust and of the power and must be treated in equity 
as the trustee." Perry on Trusts, 602aa (p. 187). 

"If the purchaser for a valuable consideration have notice of the 
trust he will still hold the estate upon trust." Perry,. 334. 

"All conveyances and encumbrances made or imposed iipon the 
estate by the trustee in breach of the trust are utterly disregarded 
by a court of equity." Id.. 321. 
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A power of sale, like all other powers, can be exercised only in 
the mode and upon the exact conditions, terms and occasions pre- 
scribed in the instrument of trust. If a trustee sells after the debt 
is paid or after payment is tendered the purchaser will take no 
title." Perry, 783; Welch v. Greenloge, 2 Heisk (Term.) 210. 

"If the sale is directed to be made with the consent of the tenant 
for life, or any other person, the consent is indispensable to a valid 
exercise of the power." Id., 784. 

"There is a material difference between conditions precedent and 
subsequent annexed to powers. If it is a condition precedent no 
sale can be sustained unless the conditions are performed." Id., 
785. 

It appears from the above authorities (and many more might be 
cited) that in the case at bar the sale to Morris by Allen, trustee, 
was, in equity, absolutely void, and the deed of the trustee conveyed 
to him, in equity, no title. The power to sell existed in Allen only 
when he had been directed by Mrs. Metzger, or her assigns, to sell, 
and he was never so directed either by her or her assigns. 

This being a condition precedent to the exercise of the power of 
sale, the sale was void and a court of equity will disregard it and set 
aside the deed of the trustee to Morris. Morris had constructive 
notice of the trust to Allen and therefore, even if he had not acted 
fraudulently in the matter, and had not known of the failure of 
Mrs. Metzger to direct a sale, would have been bound and would 
have taken no title by virtue of said deed. But counsel for Mrs. 
Wasserman contends that she was a bona fide purchaser for value 
without notice, and having the legal title is to be preferred in a 
court of equity to the plaintiff. I do not think that this contention 
of counsel is well founded. It is true that Mrs. Wasserman had 
no actual notice of the failure of Mrs. Metzger to direct Allen to 
sell, but she had constructive notice of the trust to Allen and of all 
of its provisions; by reason of such constructive notice she knew 
that Allen could not sell without Mrs. Metzger's direction and it 
was her duty to ascertain by inquiry if such direction had been 
given. She had the same constructive notice of the trust as Morris 
had, and I see no reason why. if the sale to him would have been 
void, even if he had had no actual notice, that Mrs. Wasserman 
would be in any better condition than he was. The deed from 
Morris to her referred to the deed from Allen to Morris, and that 
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deed to the deed of trust to Allen. All were recorded and all were 
notice to her of all the facts appearing on their face, and gave her 
knowledge of everything to which inquiry as to such facts would 
have led her. By inquiring as to whether the condition precedent 
of a sale by Allen had been complied with, she would have learned 
that it had not been, and that Morris had no title. 

"A purchaser is affected with constructive notice of all facts ap- 
pearing in the recitals contained in any and all written instruments 
relating to the title of the property he is about to acquire, and 
where any instrument in the chain of title refers to any other in- 
strument also in the chain of title or material thereto, he is charge- 
able with notice of all the facts that it recites and will not be heard 
to say he did not read the writing in question. In other words, a 
purchaser is fixed with constructive notice of whatever appears in 
the conveyances constituting his chain of title." 23 Am. & Eng. 
Encyc. Law, p. 508, and authorities cited. 

In Wood v. Krebs, 30 Gratt. 714-15, the court says, quoting from 
Bunnell v. Fauber, 21 Gratt. 446 : "The purchaser (as in the case be- 
fore us) claims to be entitled as a bona fide purchaser. Certainly 
a bona fide purchaser for value and without notice is a great favor- 
ite of a court of equity and that court will not disarm such pur- 
chaser of a legal advantage. But we must not permit ourselves to 
be misled by words or maxims in this matter. Other persons are 
entitled to the protection and the favor of a court of equity as well 
as purchasers. Purchasers are bound to use a due degree of caution 
in making their purchases or they will not be entitled to protec- 
tion. Gavect emptor is one of the best settled maxims of the land, 
and applies exclusively to a purchaser. He must take care to make 
due inquiries or he may not be a bona fide purchaser. He is bound, 
not only by actual, but by constructive notice, which, is the same 
in effect as actual notice. He must look to the title papers under 
which he buys and is charged with notice of all the facts appearing 
upon their face, or to the knowledge of which anything there ap- 
pearing will conduct him. He has no right to shut his eyes or his 
ears to the inlet of information and then say he is a bona fide pur- 
chaser without notice;" and in Long v. Wetter, 29 Gratt. 347, Judge 
Burks says : "Wherever inquiry is a duty the party bound to make 
it is affected with knowledge of all, which he would have discovered 
had he performed the duty;" and he quotes from Justice Strong, in 



810 10 VIRGINIA LAW REGISTER. [Jan., 

Cordova v. Hood, 17 Wallace 1 : "Means of knowledge with the 
duty of using them, are, in equity, equivalent to knowledge itself." 
See also, Pillow v. 8. W. I. Co., 92 Va. 144 ; Jameson v. Rixey, 94 
Va. 349. 

Mrs. Wasserman, therefore, having notice of the terms of the 
trust to Allen, is not a bona fide purchaser for value without notice 
and her claim is not prior to that of Mrs. Metzger. 

My attention has been called to a number of decisions in Illinois 
which seem to hold that while the immediate purchaser from a 
trustee takes the risks of the regularity of the sale and gets no title 
in equity if the sale is irregular, yet that the rule does not apply to 
remote purchasers. I have examined carefully all the Illinois cases 
cited, and others referred to in them, and I find that these cases 
were either at law (in ejectment), or, if in equity, were cases where 
there was some irregularity in the mode of selling or of the adver- 
tisement, or mistake as to the amount of debt due, and none of 
them cases like the one at bar, where there was a total absence of 
power in the trustee to sell until he was so directed by a third per- 
son; indeed, in case of Beece v. Allen, 5 Gilm. (111.) 236, which is 
the first case referred to by the other cases, the court, while holding 
the deed of the trustee good in that case (which was in ejectment), 
and referring to the "Virginia cases of Taylor v. King and Hairis 
V. Harris, says : "If the grantee took the title in fraud of the rights 
of any of the parties, a court of chancery would either set aside the 
sale or treat him as a trustee and compel him to perform the trust." 
And, in Hamilton v. Lubuker, 5 111. 415. the court holds remote 
purchasers not bound by irregularities, which make sale voidable 
only, and not void; and, in the case of Temple v. Whittier, decided 
by the same court in 1886, 7 K. E. Eep. 642, and subsequent to the 
other cases, the court held that the sale by a trustee to whom the 
land was conveyed made without any authority on his part to make 
it because the debt was paid, was void, and that the remote pur- 
chasers took no title. Tn that case the court says : 

"The rule is familiar and strictly applicable here that a pur- 
chaser under a power purchases at the peril of the sale being void 
if a material condition precedent to the exercise of the power does 
not exist. A sale without the existence of such material condition 
precedent is a sale not authorized by the power, and no title can 
pass by it." citing Perry on Trusts, 785. 
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In this last Illinois case, the deed was void, because the. debt se- 
cured had been paid and the trustee had no power to sell, and yet 
the remote purchasers had no notice of this fact. In the case at 
bar, the deed of Allen was void, because Mrs. Metzger never directed 
him to sell, and without such direction he had no power to sell. 
And of this condition precedent to the exercise of this power of 
sale by Allen, both Morris and purchaser from him, Mrs. Wasser- 
man, had constructive, which was equal to actual, notice. 

I can see no reason why, in a case such as this, there should be 
any difference as to the rule between the immediate and remote 
purchasers from the trustee; in fact, in the case of Gibson's Heirs 
v. Jones, 5 Leigh. 370, there was a remote purchaser from the trus- 
tee and no notice is taken of that fact. 

I cannot agree with Mrs. Wasserman's counsel in his contention 
that the rule mentioned only applies to a case where the trustee 
has no title, but is clothed merely with a naked power. I think in 
such a case the deed of the trustee would be void at law, and in 
the case of Sulphur Mines x. Thompson our court of appeals so held 
and excluded the deed from evidence because the requisites of the 
sale were not proven to have been carried out. 

As to the statute providing that the recitals in the trustee's deed 
should be prima facie evidence, I am of opinion that this only 
changed the rule of law which existed prior to that time, and which 
was stated in some of the cases I have cited, that such recitals were 
not even prima facie evidence, and the purchaser from a trustee had 
the burden on him of proving the sale regular, notwithstanding 
such recitals. Upon the whole case, J am of opinion that the deeds 
above mentioned should be set aside as null and void, so far as Mrs. 
Metzger is concerned, and unless she is paid the balance due on her 
note, the property should be sold upon the terms of the trust to 
Allen, and said balance paid out of the proceeds of the sale. 

I do not think that Mrs. Metzger has by her action precluded 
herself from such relief or that the evidence shows such a state of 
facts as amounts to a ratification of the sale by Allen, and an elec- 
tion to confine herself to the proceeds. 

NOTE. — This case was taken to the Court of Appeals and sent back for want 
of proper parties, the Bank of Commerce being held to be a necessary party. 
This point was not made in either court. 



